
Medicolegal
Physician May Refresh Memory from Clinical Record.
The Supreme Judicial Court of Massachusetts says that in

the personal injury case of Lindenbaum vs. New York, New
Haven and Hartford Railroad Co. it appeared that the plaintiff
had been taken to the relief station of the City Hospital. Her
clinical record was kept on a white card. A physician testified
that all the writing on the card was his except the first two
lines, which contained the name and address of the patient.
But he further testified that ne did not know the plaintiff or
whether he ever treated her. On the plaintiff's offering to
prove that there was no other person of the same name in
the relief station that day, the judge allowed the physician to
refresh his recollection by the card and testify about treating,
the person named in the card, stating that it was for the jury to
say whether the person named was the plaintiff or not. The
ruling was plainly right. There could be no question of the
witness' right to refresh his recollection by a memorandum
made by him at the time from his personal knowledge. All
that the witness was allowed to testify to was that the person
named on that card had traumatic hysteria. There was ample
evidence warranting the jury in finding that that person was
the plaintiff. All patients came into the accident room of the
relief station with such a white card. The only remaining
question was: Was the person who came into the treatment
room tagged as "Sadie Lintonbume" the plaintiff? The court
is of the opinion that she was. There was evidence that the
plaintiff was brought to the relief station that day, and that
no other person of a like name was admitted to the relief sta¬
tion on that day. That would have been enough.
Advertising by "Dermatological" Corporation Violation of

Medical Practice Act.
Justice Deuel of the Court of Special Sessions of the First

Division of the City of New York, says, in the ease of People
vs. John H. Woodbury Dermatological Institute and Robert
Buggeln, that according to Section 1, subdivision 7, of Chap¬
ter 344 of the laws of 1907, "a person practices medicine
within the meaning of this act, except as hereinafter stated,
who holds himself out as being able to diagnose, treat, operate
or prescribe for any human disease, pain, injury, deformity or

physical condition, and who shall either offer or undertake by
any means or method to diagnose, treat, operate or prescribe
for any human disease, pain, injury, deformity or physical con¬
dition." By Section 15 "any person not a registered physi¬
cian who shall advertise to practice medicine shall be guilty
of a misdemeanor." The defendant corporation was on trial
for advertising "to practice medicine" within the foregoing
definition, and the defendant Buggeln was charged with aiding
and abetting that crime. The motion to acquit, made at the
close of the People's case, turned on the construction of the
word "person" as used in the last-quoted provision.
The defendant corporation had inserted, or caused to be in¬

serted, in a newspaper an article addressed: "To the many
afflicted with pittings from smallpox," wherein was advertised
its ability to remove such pittings, "so that no trace of their
former existence remains." And under a subhead, "We per¬
fect," included a list of physical conditions conceded to be im¬
perfections and commonly known as deformities. On the same

day, in another paper, appeared an article wherein such cor¬

poration advertised its ability to restore "Unshapely noses

. . . to correct unpleasing lines."
In another exhibit, to be otherwise circulated, appeared the

words: "We have adopted a system by which all diseases of
the skin and scalp may be successfully treated by our patients
at their homes. To these we will, on request, forward a ques¬
tion blank that, if carefully filled out and returned, will en¬
able us to accurately diagnose each case and prescribe a per¬
sonal treatment that will bring about quickly the desired re¬

sults." The potential "we" and "us" able to "diagnose," "pre¬
scribe," "correct," "restore" in all these cases of deformity
or disease, as appeared in such advertisements, was the cor¬

poration defendant.

We do not need the statutory definition to determine that
this is advertising "to practice medicine" by a non-registered
physician. But the defendants demanded acquittal on the
contention that the strict construction required of all penal
statutes would not here permit the extension of "person" to
include a corporation, and counsel supported this contention
with arguments and citations which, but for the New York
Statutory Construction Act, seemingly ought to be convincing.
This act provides that "the term person includes a corpora¬
tion" in "every statute, unless its general object, or the con¬
text of the language construed, or other provisions of the
law indicate" differently.
The general object of the medical law, instead of supporting,

seemingly negatives the contention of the defendants. There
is no escape from the conclusion that the legislature intended
to confine the practice of medicine to registered physicians, and
as an incident to such practice, similarly confined its adver¬
tising. It is the individual alone, in his own name, who has
legally qualified and secured registration, that may practice
or advertise to practice medicine. Even if registered he may
not hide his identity by assuming some other name. Possibly
the defendant Buggeln was a registered physician—there was
no evidence thereof—and was seeking for some ulterior pur¬
pose to conceal his identity through this species of advertising,
If so, he offended the statute other than as charged, but that
did not excuse the legal entity, which existed purely by stat¬
ute, for offending a plain provision of law.
Undoubtedly, on the subject of advertising the legislature

had in view the common knowledge that any medical advertis¬
ing beyond the simplest disclosure of name, location, office
hours and school of medicine, contravenes, and long has con¬
travened, time-honored ethics of the medical profession. It is
quite probable from this knowledge it was assumed that all
display advertising on the subject emanated from questionable
or empirical sources. And as a protection against quacks and
charlatans, it was deemed prudent to confine all advertisement
to those who could and did present qualifications entitling
them publicly to register as physicians, believing that any in¬
vasion of professional ethics would invite suitable professional
penalties, leaving all others to the ordinary penalties of the
law. The statute, therefore, does not forbid medical adver¬
tising, whether modest or bombastic, if done by a registered
physician, but any and all advertising emanating from other
sources is clearly forbidden.
The statute simply forbids all advertising unless it shall be

in the name of some individual who shall be able to obtain
public registration as a physician. This conclusively appears
to have been the object the legislature had in view, and being
both within the letter and the spirit of act, it is the duty of
the court to enforce it.
The doctrine of vested rights was not well taken. The powers

secured by incorporation were those of "manufacturing chem¬
ical preparations and printing, publishing and selling books and
pamphlets relating to the same." Not a single exhibit before
the court pertained to these chartered rights; each was wholly
outside and within a sphere of doubtful incorporate purposes.
The constitutional argument, in view of previous legislation

and adjudications, was not convincing. If the legislature has
constitutional competence to restrict medical practice to per¬
sons of ascertained qualifications, it may limit all individual
matters, such as advertising, to the same class.
The effet a decision adverse to the defendants might

have on incorporated hospitals, sanitariums and medical insti¬
tutes need not be discussed. If they are offending the present
law these defendants could not claim it as an excuse. As to
such enterprises, however, it may be added that they come

under other provisions of law, and the court is not informed
that any advertise as did the defendant corporation. So far
as this court is concerned, these other corporations carry on
businesses which furnish accommodations for registered physi¬
cians to prosecute their professions with better results than
at the home of the patient, and free accommodations for the
unfortunate poor, who thus get medical care and wholesome
attention which otherwise might be denied. As to them, the
court knows of no alluring bait openly trailed to catch the
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dollars of those able and willing to pay for the promised con¬

version of plainness, or even ugliness, into beauty.
Every motion should be denied, and each defendant should

be convicted on the count of the information which was se¬
lected by the prosecution for this trial.
Wife Liable for Physicians' Services After Death of Husband

and Failure to Make Claim Against His Estate.
The Supreme Court of Iowa says that the defendant in the

case of Vest et al vs. Kramer, was a widow, whose husband,
Charles H. Kramer, died after a sickness that extended over a
period of a year or more. During that period, the plaintiffs,
who were physicians, attended him professionally at the de¬
fendant's request. The husband was in comfortable financial
circumstances, and the wife then owned no property in her
own right. The plaintiffs charged their services to the account
of Charles H Kramer. Soon after the death of the latter,
administration was granted on his estate. The plaintiffs filed
no claim against the estate on said account, and in due course
of procedure the administrator made final report, showing dis¬
tribution of the assets, and was discharged.
Thereafter, and within less than five years from the death

of Charles H. Kramer, this action was begun. The defendant
resisted payment, and sought a reversal of a judgment rendered
against her on the theory that her liability, if any, on said
account, was that of surety only, and that the plaintiffs hav¬
ing released the husband's, estate by failing to present and
prove their claims in due season, she was also discharged. The
point was also made that the plaintiffs having failed to file
their claim against the estate of Charles H. Kramer within the
time allowed by law, their right of action thereon as against
said estate became barred by the statute of limitations, and,
being barred as against the estate of the deceased, it was
thereby also barred as against nis surviving widow.
But in the opinion of the Supreme Court, which affirms the

judgment of the court below, the liability of the defendant was
not that of mere surety for her husband. The Iowa statute
makes the property of both equally liable for the payment of
such family expenses. As between them and the creditor both
are liable as principals, and the discharge of one does not nec¬
essarily work the discharge of the other. While both are liable
for the same debt, and payment by one operates as a discharge
to that extent of tne other, they are not joint debtors. There
is no joint promise or joint contract. The liability of one is
contractual, while the liability of the other is purely statutory.
In the present case the right to enforce the claim against the
husband's estate was lost by failure to duly present the same

for allowance, but, in the court's judgment, the statutory lia¬
bility of the wife remained unaffected, and might be en¬

forced against her by ordinary action begun witnin five years.
Under this rule the action was instituted in proper time.

Sufficiency of Evidence of Death from Alleged Negligence in
Anesthesia.

The Supreme Court of New Hampshire says that the defend¬
ant in the case of Boucher vs. Larochelle was employed to set
a broken bone in the arm of the plaintiff's child, aged 17
months. He administered chloroform, and before the opera¬
tion was completed the child died. The plaintiff offered evi¬
dence tending to show that death may result from the negli¬
gent administration of chloroform, and of the defendant's
lack of care in administering it likely to produce this result.
While the evidence was not without contradiction, and was
not entirely clear and convincing, it could not be said there was

not some evidence tending to establish each of these proposi¬
tions. It was for the jury to determine what amount or

weight of competent evidence was sufficient or insufficient to
convince their minds and warrant them in determining the
matter of fact in dispute. From these facts, in the absence of
other sufficient cause for the child's death, the jury could in¬
fer that the death resulted from the defendant's lack of care.
There would be a direct and visible connection between the
negligence charged and the injury complained of.
But the defendant contended that, conceding that there was

some evidence of the character stated, the conclusion that the
death resulted from the negligence proved would be a mere

surmise or conjecture, because it appeared from the evidence
that the mere administration of chloroform to persons in a
certain rare and obscure, pathologic condition is sufficient to
cause death, and that the fracture of a bone may cause a
fatal embolism. The claim was that the death of the child
might have been due to its condition, or might have been the
direct result of the fracture, and that, therefore, the plaintiff
failed to prove that the defendant's negligence was the cause
of death. Using the word "proof" in the sense of demonstra¬
tion to an absolute certainty, the defendant's contention could
probably be sustained. Questions capable of exact demonstra¬
tion are rarely the subject of litigation. No such burden rested
on the plaintiff. He was not bound to exclude all possible
causes of death. He was required only to make it more

probable than otherwise that the fact was as he claimed it.
The rule that the jury can not be permitted to determine by
guess or conjecture between two equally probable causes of the
injury, for one only of which the defendant is responsible, has
no application, unless the existence of a sufficient cause or

causes for the injury, aside from the negligence charged, is
conceded or conclusively proved.
Whether the child's condition was such that the mere admin¬

istration of chloroform was a sufficient cause of the fatal re¬
sult, or whether an embolism resulting from the fracture was
the cause of the injury, were questions of fact on which the
case, disclosed little, if any, evidence. If there was evidence
tending to establish either cause, it must be assumed in the
present posture of the case that the jury were properly in¬
structed as to the legal effect, in the decision of the contro¬
versy submitted to them, if they found either. contention sus¬
tained. It is common knowledge that death does not or¬

dinarily follow the proper administration of an anesthetic, or
immediately result from a fractured humérus. The defendant's
motion for non-suit could not be sustained on the ground sug¬
gested, except on the assumption that one or the other of these
claims was conclusively proved by evidence which went little
farther than to suggest the possibility of their existence. The
ease was not one of a choice between two or more probable
causes conceded to exist, but involved merely the power of the
jury to determine as matter of fact the non-existence of the
causes which the defendant claimed, if existent, would render
the cause of death doubtful.
Where the evidence discloses no connection between the in¬

jury and the negligence charged, except a bare possibility that
the former resulted from the latter, there is nothing for the
jury, where it is also possible the injury may be due to other
causes. But where the injury is a natural and probable result
of the negligence charged, a wrongdoer can not set up as an
answer to the action the bare possibility of a loss if his wrong¬
ful act had never been done.
It was for the jury to determine what inference should be

drawn from the fact that neither party secured or asked for an
autopsy.
Disposition of Malpractice Case—Attending Physician Can Not

Substitute Another Physician.
The Kansas City Court of Appeals says that it appeared in

the malpractice case of Ghere vs. Zey that the plaintiff was
driving when his horse became frightened at an automobile,
and he was thrown from his vehicle, his leg being broken from
the fall. The defendant was called, and the charge was that
he so negligently and unskilfully performed the service re¬

quired in and about the broken leg as to cause it to be "im¬
possible to get a perfect union and to get the leg properly
extended, as a result ofWhich said leg has been materially
shortened, and plaintiff rendered a cripple for life."
It appeared that the defendant was contemplating a trip

to Europe and that he would leave another physician in charge
of the plaintiff. The plaintiff refused the offer, and employed
others. The jury were told that under the defendant's employ¬
ment he had no right to substitute any other person to take
his place in treating the plaintiff without the latter's consent.
The court thinks that it was proper to give the instruction,
there being evidence in the case on which it was based.
A judgment in favor of the plaintiff was affirmed.
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